
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

DAN-ELLEN, rNC.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
X><R<iFAilrX04X:66xe<XndXll!{nS6SAN:tff<lSX a Re f und
of Corporation Franchise
Taxes under Art icle (x)9-A

AFFIDAVIT OF I.,IAILING

of the
Tax Law for the >{D6xa{s}xoo<ftxioS(x) Fiscal
Years Ended Februarv 28, l97O throucrh
F
Sta te  o f  New York
counry of Albany

John Huhn ,  being duly sworn, deposes and says that

xhe is  an  employee o f  the  Depar tment  o f  Taxat ion  and F inance,  over  18  years  o f

age, and that on the 13th day of December ,  1978, xhe served the within

Not ice  o f  Dec is ion  by  (cer r i f ied)  ma i l  upon Dan-E l len ,  rnc .

(regqpfiSa$eg*)rE<>gf) the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

a s  f o l l o w s :  D a n - E 1 l e n ,  I n c .
152 Madison Avenue
New York, New York 10016

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the (ce;lxees*xkipe

Efuohe) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (ne4x9€€otgki{re<ef>Ct5e) petitioner.

Sworn

13rh

be fo re  me  th i s

of December

to

d a y

rA -3  (2 /76 )

,  Lg7B.
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STATE OF NEW YOBK
STATE TAX COMMISSION

In the M.at ter  of  the Pet i t . ion

o f

DAIil-ELLEN, INC.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
xxre{,t{x8fiAt>$(xlf >gexl{f{rtrDfrEftt(ct:Xl5X a Re f und
of Corporation Franchise
Taxes under  Ar t ic le  (xB-A

AFFIDAVIT OF IVIAILING

of the
Tax Law for the >ffi5x699xw<#81o$(8) Fiscal

fr
February 28,  1973.
Sta te  o f  New York
County of  Albany

John Huhn ,  be ing duly sworn,  deposes and says that

$he is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age ,  and  tha t  on  t t r e l 3 th  day  o fDecember  ,  ! 978 ,  She  se rved  the  w i th in

Not ice of  Decis ion by (cert i f ied) mai l  upon Murray Wiener

( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w i th in  p roceed ing ,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as  fo l l ows :  Mur ray  W iene r ,  CPA
500 Fi f th  Avenue
New York, New York 10036

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( represent .at ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  r ^T rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn  to  be fore  me th is

13 th  day  o f  December  ,  L97&

rA -3  (2 /76 )



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

Doerrybrr I.3, f9?8

Dnn*nlt*nr Inc,
f,53 Fi$dism iLveuo
S*r Yprh, Sff York l'0016

GmtleucnI

Please take notice of the DECSfIfl[
of  the State Tax Commission enclosed herewith.

[x:, | " ;'",:"":" ;*ff ::'"T "r.ti'sb8f  revierv at the administrat ive
of the Tax Law, anv

proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in Jhe !-qgtqqe
Court of  the Srate of New York. Aioany County. within 4 nf i th '

f rom the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

tttrehrcl Al,r*rndrr
SupervLrtng tor
trcrrl,ng Offtcrr

Peti t ioner 's Representat ive

Taxing Bureau's Representat ive

Sincerely,
A
I i  ,  ' r

. j ,

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

DAN.ELLEN, INC.

for  Redeterminat ion of  a  Def ic iency
for Refund of Corporation Franchise
under Art icle 9-A of the Tax Law for
the F iscal  Years Ended February 28,
through February 28,  1973.

DECISION

or
Tax

L97 0

Pe t i t i one r ,  Dan-E l1en ,  I nc . ,  152  Mad ison  Avenue ,  New York ,

New York 10016,  f i led a pet i t ion for  redeterminat ion of  a  def i -

c iency or  for  re fund of  corporat ion f ranchise tax under  Ar t ic le

9-A of  the Tax Law for  the f isca l  years ended February 28,  1970

th rough  Februa ry  28 ,  L973  (F i l e  No .  13971) .

A formal  hear ing was held before Archibald F.  Rober tson '  Jr . ,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,  Two

Wor ld Trade Center ,  New York,  New Yorkr  o I I  November 30 '  L976 at

1:15 P.M.  Pet i t ioner  appeared by Murray Wiener '  CPA. The Corpo-

rat ion Tax Bureau appeared by Peter  Crot ty ,  Esq.  (Richard Kaufman,

Esq .  ,  o f  counse l ) .

ISSUE

Whether petit ioner had a regular place of busj-ness j-n

Pennsylvania and was,  therefore,  ent i t led to  a l locate income

outs ide New York.

FINDINGS OF FACT

1 .  Pe t i t i one r ,  Dan-E l l en ,

Apr i l  L ,  1952 .  Dur ing  the  yea rs

of  bus iness in  New York Ci ty .

,  was incorporated in New York on

issue,  i t  had  i t s  p r inc ipa l  p lace

I n c .

a t



2 -

2.  Pet i t ioner  f i led New York State

repor ts  for  the years at  issuer  oo which

business a l locat ion percentages:

FISCAL YEAR ENDED

February 28,  L970
Februa ry  28 ,  L97 I
February 29,  1-972
Februa ry  28 ,  1973

BUSINESS ALLOCATION PERCENTAGE

76 .7%
76 .72
65 .0%
65 .0?

$1 ,47L .22
1 ,584  . 63
4  , 457  . 24
4 , r34  . 32

corporatien

i t  c la imed

franchise tax

the fol lowing

3. The Corporation Tax Bureau subsequently issued statements

of  audi t  ad justment ,  d isa l lowing the c la ims for  bus iness a l locat ion

percentages on the grounds that petit ioner did not have a regular

place of business outside New York State. The statements showed

the fo l lowing def ic ienc ies:

STATEMENT FTSCAL YEAR ENDED DEFICIENCY

May 15 ,  1973
May  15 ,  L973
May  15 ,  L973
Sep t .  16 ,  1974

Februa ry  28 ,  I 97O
Februa ry  28 ,  L97L
Februa ry  29 ,  L972
Februa ry  28 ,  1973

4 .  Pe t i t i one r ' s  p r i nc ipa l  p lace  o f  bus iness  i n  New York  C i t y

was a strowroom used to sol icit  and accept customers' orders. The

orders were forwarded to Lebanon,  Pennsylvania,  for  process inq.

Petit ioner employed approximately ten persons in New York.

5.  Pet i t ioner  never  had an ident i f iab le phys ica l  presence in

Pennsylvania.  I t  owned no real  proper ty ,  had no lease,  and used no

space in  Pennsylvania dur ing the per iod in  issue.  Pet i t ioner 's  on ly

employee in Pennsylvania was Seymour Leibowitz, an off icer of and
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50? stockholder  in  pet i t ioner .  Mr.  Le ibowi tz  (a  res ident  o f

Pennsylvania)  was a lso 50? stockholder  of  Beth Products,  Inc. ,

a  New York Corporat ion wi th  i ts  pr inc ipa l  p lace of  bus iness in

Pennsylvania.

6.  Dur ing the per iod at  issue,  pet i t ioner  per formed nei ther

manufactur ing,  s torage,  sh ipping,  b i11 ing,  receiv ing of  payments '

bookkeepi tg ,  nor  any operat ions at  a1I  in  Pennsylvania.

7 .  Pe t i t i one r ' s  ma i l i ng  add ress  i n  Pennsy l van ia  was  tha t  o f

Beth Products,  Inc.  Beth Products,  Inc.  was separate f rom and

independent  of  pet i t ioner .  Dur ing the per iod at  issue,  the employees

o f  Be th  P roduc ts ,  I nc .  p rocessed  pe t i t i one r ' s  ma i1 ,  kep t  pe t i t i one r rs

books and conducted pet i t ionerrs  f inancia l  a f fa i rs  in  Pennsylvania '

for  which serv ices pet i t ioner  pa id i t  a  serv ice charge.

8 .  I n  f ac t ,  du r ingT  the  pe r iod  i n  i ssue ,  a l l  o f  pe t i t i one r rs

act iv i t ies in  Pennsylvania were conducted by Beth Products,  Inc.

When ord.ers from petit ioner's customers were received by Beth

Products,  Inc. ,  raw mater ia ls  were ordered by pet i t ioner  f rom Clock

Fash ions ,  I nc . ,  a  New York  co rpo ra t i on .  C lock  Fash ions ,  I nc .  sen t

the raw mater ia ls  to  Beth Products,  Inc.  and b i l1ed pet i t ioner  for

t t re  mater ia ls  on a month ly  bas is .  Beth Products,  Inc.  then processed

the orders, manufactured the merchandise, shipped the f inished

products d i rect ly  to  the customers,  b i l led the customers ( in  pet i -

t ioner 's  name) and then b i l led pet i t ioner  for  these serv ices.
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9 .  Be th  P roduc ts ,  I nc . ;  d id ' no t  warehouse  any  merchand ise

for  pet i t ioner .  In  fact ,  pet i t ioner  d id  not  warehouse any mer-

chandise at  a l l  in  Pennsylvania.

10.  Pet i t ioner  pa id no taxes in  Pennsylvania dur ing the

per iod in  issue.

CONCLUSIONS OF LAW

A. That  sect ion 2L0.3 of  the Tax Law prov ides the method

for determining the port ion of a corporation's entire net income

which is to be al located within New York. However, subsection

2L0 .3 (a )  (  )  r eads ,  i n  pe r t i nen t  pa r t :

" . . .prov ided,  however ,  that  i f  the taxpayer  does not
have a regular  p lace of  bus iness outs ide the s tate
other  than a s tatutory  of f ice,  the business a l loca-
t ion percentage shal l  be one hundred percent ;  . .  .  "

The term "regular  p lace of  bus iness"  is  def ined by regulat ion:

"A regular  p lace of  bus iness is  any bona f ide of f ice
(other  than a s tatutory  of f ice) ,  factor f r : i l -arehouse
or other space which is regularly used by the taxpayer
in  carry ing on i ts  bus iness.  .  .  r r  (Former ru l ing of  the
S ta te  Tax  Commiss ion  da ted  March  ] -4 ,  L962 ,  Sec t i on  4 .11b ,
now 20  NYCRR 4 -2 .2  (b )  )  .

B .  Tha t  pe t i t i one r ,  Dan-E l l en ,  I nc . ,  d id  no t  have  a  regu la r

place of business in Pennsylvania I nor anywhere else outside New York

State;  thus,  i t  has a business a l locat ion percentage of  one hundred

percent .  Accord ingly ,  a1 l  o f  pet i t ioner 's  ent i re  net  income is  to

be al located within New York State.



c.

DATED:

That the petit ion

Albany, New York
^  r ^ r n

uecemDer I j ,  Iy [o

5 -

Dan-E I Ien '  I nc .

STATE

is denied.

TAX COMMISSION

o f

I
l - - - - -  /

n l / l
l / L . " . ; . '  t - v  / i t ( t

r "  PRESIDENT (
i
i

\
\ A  t : { ^ '  \ f - '

\ \r^-PL "',"-, \\-''*t-r'^,--
COMMISSIONER
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Hicbael Alerander

Paul B. Coburu

Hatter of tbc Fotltton of hn-ELlotrs IBc.

I cpoke to Cm'lsaioncr lgqlch about tble aad hio roeolleetle
ie tha 6tro aa nine that lt mr agroed that tlc requretod
trnsuagp ebould be put m tha deelei,on,

Iou nagr use tilr eelronsdle aa authorilatlon to lacludr tb
follonlng leguagr at tbs ead of tho dcetston: 

' : '

rthls decioJ,e €qpresr.o the crl,rttrg andJ.t pollcy of tbe
DeBartnent for ta:nblr p*Loda begirnfag hfore rlaauartr 1e 1978.t1

Sccr*rry to thr Stete Tar Colgalou

Nomqbcr 16, 19W

cc*RaJr Erker



;Jil Nelu'lbrk st* El+*.trrnorc ofIr=Emx belll?l ffiFTYLR sERr'rcEs DrvfsfoN
," lt.{,. ..Q,e.b*r.n.. ....Dotc,,l#f ?.?

Fl*'. {-rhe- 
"f f a?

f \e ,yrc l l r . r .a lB,*  cohcQrnrV

Fo^ 
- ElJQn ' frts '

(^, 6nK'n

=,trT (")

n-75.1(12/77)
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Cmtsalonetr Joeeph A.F. Valcntt

Paul B. Coburn

Inplemantatlon of Dectslonr of Stat€ Tax Cmlealon

Technlcal Senrlcea

March 2l) L979

* " , . . -  !

In accordsncs ltlth the E-llamorrndun No. E-130 datad October 10, 1978,
the foltarlng Strte Tax Gomlatlon declrlonc have becn revlewed by
the Technlcal Servtceg Bureau.

It ts out recogmndatlon that the State Tax Coulrlaslon revlre the
follurl.ng dectsl.ooa for dre rersonr rtated.

Irrtlre Matter of the Petltlon of Dsn-811€n. Inc.

It ls our r€cotrnendatlon thst tha followtng languaga be pleccd on the
dectrlon.

frThle decLrlon ctprcsrGa rha cxlrtlng audtt pollcy of thc Departnent
for taxeblc pertodr bcglnnlng bafore January 1, 1978.

Thc rearon for thlr Lr becaure chapter 69 of the l"me of 1978 renove
the rrrcgular place of bualneer rcqulrcmontrt, rhtch allored r corporatlon
to allocatc, for taxable pertode begtnntng on or after Jarurary 1, 1978.

In the I'{sJqeLr__of the Fetttlon of Sylvan M. Marshall

Q naSe 2, paragraph 2, Flqd.lnsa of Fact reada ln part rtlrrued a Notlce
of Deftctency to pettttoner, ace-er-fng uhlncorporated buatnegr tax. . .tt.
It appeara that the Notlce of Daftctency was tssued aacerttng Fareonal
Incme Tax not Unlncorporat€d Buslness Tax. The tesue on hand ln thlg
declglon pertalns to Ferconal Incone Taxr not Unincorporated Bualness Tax.

In the UattGr of the Petitton of Jullug and Anecla N. Surkll

0n page 5, poragreph A, Conclugloq-of.Law. the tagt sGntence reads tn
part rr.  .  . tntant of gectton 203(c). .  . ' r .  I t  appeara that thla oectton
ahould be 703(c).

In the Mettar of the Alpllcation of FHS Glsar Co.. Inc.

Ftndlng of Fact f5 lndLcatea vendor had a elgn dteplayed on the preuleea
whlch stated ttAl.l Ltenc aold lncluded aale8 taxrr. ttrc eign lncludad only
one lllustratl.on of the cmputatlon of tax, rhen ln fact aelllng prlcos
varled, and both taxable and nontexeble ltens nere gold. Thls tr not tn
keeplng wlth the @thoil,toutllnsd ln ST-155 (617L) '\,ccord Kaepfug
Inetftctlonr for Salcs Tax Vendortrt, Unit Prlcee for Dors and Grllk.

Conclualonr of Law A stacea that the ttgn dtoplaycd by appllclnt wrl
gufftclent evtdence to Bhon that talas trx was collected on appllcantre
sales. Thla ls not cmpattble wlth estabtlahed pollcy ac etated above.



* - _
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In the Uittgr q9-the APollp€lon qf. A.t., nevnolda and Sonr. Iric,

Ftndlng of Frct f4 lndlcatae an E:(€opt Uac Carttflcatc ual trluod to the
vendotr wtth the nrong box checked, and a quallfylng rta?ont ttttchcd.

Conclurlong of l,an B atatee the eppllcant ecccpted a ttproperly cmplctedrl
cx€opt urc certiflcato whan tn fact thc certtflclte rrs tnproparly cmpletcd.

In thc Matter of the AoolLcatlon of fachr .Nm Eork. Inc.

Flndlng of Fact #5 1r poorly rorded. tt rounde llkc the wndor 1r requtrcd
to pay Nc!, York State nor€ Lhan war coltoctsd f,rm a vendor. It rould be
nor6 rccurrta to rry eppltcant, Sechr Ner York, Inc., offcrod no documntlry
or othor rubrtantirl cvldcncG to rhor thet lt norld ba raqutrcd to pey New
york Strtc 6rc thea war actually collccted fro eppllaantf a uncollecttble
aecounta.

In thc llattet of the 4gpltcatloo of Lafavettc Carntrv Club. Inc.

ConclurlOnf of t.eir A Lndlcatcc that drl,vtng rtngc fecl to e nonbcr, and
feet for guGst urc of facllltlot thst arc blllad to r golf or-country
club ued-r, rcra duse rlthln thc neanlng of aectlon 1101(d)(6) prlor to
ltr amndncit Uy Chapter 1004, Lewa of L973, effcctl.w Septenber 11 1973.

Conclurlonr of Lrw G provldee tor cancolktlon of p.ntltlet and Lntereat
aborra the nlnlun strtutoty rats. but lr rllent concerntng thc adJuetnrnt
to rhc three p.rlodr rf,ter Saptober I,1973 thtt rrs tncludcd tn thc
888Gttmnt .

Ibputy Dtractor

Attaetroents . 7 daclrlonr
cc--Cml.raloner Jacobgon

Frank J. RrccLe
Audrey L. Itbd.ll
Ron Htchalsb
Irv Zoota

PBC/par


